Clarifying EPA’s Muddy Water

In awell-publicized blog post, EPA's acting assistant administrator for water recently questioned the validity of concerns raised by the American Farm Bureau
Federation and others regarding the propased Waters of the U.S. rule. AFBF has prepared a comprehensive response, available at hitp://ditchtherule.fb.org.
The following is a sharter version that focuses on the most significant issues related to the controversial proposed rule. When dealing with complex
regulatory issues, it's always important to #ReadTheFinePrint. And yes, a growing number of Americans want EPA to #DitchTheRule.
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There's heen @ There's no confusion ahout this: almost any low spot where rainwater collects could be regulated

some confusion .. under the proposed rule. It defines "tributaries” and "adjacent” in ways that make it impossible for a
' ' typical farmer to know whether the ditches or low areas at his or her farm will be "waters of the U.S." The rule is

PRORGSEC broad and gives agency field staff plenty of room to find that they are. 79 Fed Reg. 22206, 22209)

ol the

't has to maintain exemptions because Congress provided those in the statute. But EPA Conncot Blog
_.'.. ’ 'while the categories of exemptions are stil|.there. the expansion of ju[isdictjun over Ihe rule keepsintact

more small, isolated wetlands and land features like ditches and ephemeral (occasional) drains will all Clean Water Act
gxemplions and

mean fewer farmers will benefit from the exemptions. There is no exemption that would allow sl
exclusions for

fertilizer or pesticide to fall into a water or wetland without an NPDES parmit. And the so-called
“normal” farming exemption for farming in wetlands has been narrowly interpreted by the agencies to
allow farming to continue only if it has been ongoing since 1977, and only if it does not alter the
hydrology of the wetland. See, e.g, U.S. v. Cumberland Farms of Connecticut, Inc., 647F. Supp.
1166 (D. Mass. 1986), affirmed 826 F.2d 1151 (Ist Cir. 1987), cert. denied, 484 U.S. 1061 (1988).
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B The Supreme Court rulings didn't complicate the permitting ll'.iﬂnft.l?mn gauseo hv »lum‘m{' mni
rulingsl a ), and

' process. That was already a morass of red tape. The court did
make it more difficult for the Corps and EPA to assert jurisdiction over small,
isolated waters and so-called "waters” that are dry most of the time. The
proposed rule would automatically regulate countiess small wetlands and
miles of ditches and ephemeral drains across the countryside even if the rule
is 50 complicated that farmers may not know their fields are regulated until
they get sued. (79 Fed. Reg. 22203, 22206)
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[Tie proposal does

not ehange the

permitting exemption
for stock ponds; does
not require permits
for normal farming
activities like moving
cattle, and doesnot

regulate puddles;
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* all ditches-as "tributarigs.” (79 Fed Reg. 22203-4)
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e Current rules do not include ditches, but
. the agencies have informally interpreted

HFA Conneot Bl
rules toinclude itches s “tributaries” under some Bloadblodi

[ean Wati-r ﬂrt

circumstances. The new rule would put this in regulations
for the first time and would categorically define almost

What's mare, the rule docs regulate activities on land
thatis usually dry but where water channels and flows or
ponds when it rains. The rule calls these areas
“ephemeral streams” and “wetlands” and “scasonal
ponds”-hut to most people they are simply land.

B The narrow ditch exclusion
el would not cover most
ditchcs. IFwatcr ever flows to a ditch
from nearby "wetland” areas,

“ephemeral” drains or ponds during very
heavyrains, the ditch would not qualify &,
for this exclusion. If the ditch itself has ;:

“wetland" characteristics— which tends
to happen because ditches do indeed
carry water when it rains—the ditch will

not qualify and would be regulated.
{19 Fed. Reg. 22203)

e The proposed rule makes the exemption for stock ponds meaningless because it would regulate the tow spots
Ll A farmers lypically build ponds. The rule would enly allow farm ponds to be buitt by diking “upland.”
As for normal farming activities, the FPA again misspeaks. Under the rule, Section 402 permits would be necessary for

common farming activities such as applying fertilizer or pesticide—or moving caftle—if materiais (ertilizer, pesticide or
manure) would fall into jurisdictional low spots or ditches. Section 404 permits would be required for earth-moving activity,
such as plowing, planting or fencing, except as part of “established” farming ongoing at the same site since 1971,

The rule would not categorically regulate all puddles—but it would regulate even the smallest low spots that puddle
often enough to meet the broad definition of “wetlands.” (79 Fed. Reg. 22218) These low spots would be regulated if they are
ina “floodplain” or a "riparian area,"” and they could also be regulated if agency staff find that they, in combination with
similar low spots in the region, have a “significant nexus” o any other “water of the US."

r- Fortunately, the
. ey \ater Act
created non-regulatory programs
to address the water guality
impact of land uses such as

farming. Those programs have
been and continue to be effective.

g Wedisagree. When federal
2 agencies have the power to
granl, deny or veto a federally
enforceable permit to plow, plant, build a
fence, apply fertilizer or spray pesticide
or disease-control products on crops, that
is regulatory authority over land use.
Alandowner who cannot, without a
federal permit, construct a house on,
build a fence over ot plow through a low
spot or ephemeral drain that runs across
his or her land is, in effect, faced with
fand-usc regulation.




Earlier this year, EPA and the Corps of &
Engineers released a proposed rule - R
Definition of Waters of the U.S. Under the -
Clean Water Act.- that could dramatically
expand the range of waters that fall

under federal regulation,
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infrastructure potentially affected ¥ @ Action items
® Roads and Roadside ditches % for County Officials, suc

o Extension of commenting period
o Sample cotmty resolutions

o Sample comments

o Drafting-an Op-Ed »
o Contacting your Member of Cong

@ Flood control channels

® Storm water sewers

® Green infrastructure (aka Low Impact
Development) used to manage
stormwater runoff

REMINDER:

Comments are due Oct. 20, It is critical that all counties, regardiess of hew the proposal
affect them, weigh in with their analysis. For mformat:on on submlt’tmg your comments
NACo's WOUS website at www.naco.org/wous.

Visit www.naco.org/wous today. | | NAGY,



